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BOTTOM LINE

Over the last three and a half decades, the budget reconciliation process has been used by federal lawmakers of both
parties to pass significant initiatives. Now, federal Republicans are eyeing it as a way to swiftly deliver on their campaign
promise to repeal the Affordable Care Act (ACA). Although the process can’t be used to fully repeal the law, it can be
used to dismantle key provisions that were designed to address affordability and market stability in the individual health
insurance market.

BUDGET RECONCILIATION IS...

H.R. 3762, a reconciliation bill that passed in 2015, provides the ¢ A complicated, uniquely Federal process
most insight into the type of bill that will be introduced early in with state-level impacts.

2017. This brief describes the budget reconciliation process, ¢ One of many steps that will be taken to
key provisions of H.R. 3762, and how budget reconciliation can reform health insurance.

alter the ACA.

WHAT IS BUDGET RECONCILIATION?

Budget reconciliation is a multi-stage process (see Figure 1) that allows Congress to make
changes more swiftly than under regular rules. The Congressional Budget and Impound
Control Act of 1974 (or the Budget Act) requires the U.S. House and Senate to adopt an annual
budget resolution. The resolution is Congress's statement regarding revenue, expenditures,
and debt limits. In the resolution, Congress sets federal spending goals for the upcoming
federal fiscal year and at least four additional years. The goals in the resolution predominantly
guide the annual appropriations process, which dictates “discretionary” spending. However,
when additional legislation that affects revenues and spending beyond annual appropriations
bills is needed to meet these goals, Congress may use a process known as budget
reconciliation. ™

WHAT CAN BE ADDRESSED THROUGH RECONCILIATION?

Budgetreconciliation can only be used to make changes to “mandatory” spending (i.e. direct
spending or entitlements), revenue, and debt limits. Mandatory spending is spending
controlled by laws other than annual appropriation acts and includes funds for things like
Temporary Assistance for Needy Families (TANF), Supplemental Security Income (SSI),
unemployment insurance, Medicare, Medicaid, and the Supplemental Nutrition Assistance
Program (SNAP). @ Although Social Security is considered mandatory spending, Section 310(g)
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Achieving budgetary
goals through budget
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advantageous in the
Senate because only
51 votes are needed
to pass and the bills
cannot be
filibustered.
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of the Budget Act® prohibits using budget reconciliation to make budgetary changes to Social
Security.

Reconciliation legislation must achieve one or more of the following goals: 4
e Increase or decrease spending by a specific amount for a specific time period
e Increase or decrease revenues by a specific amount for a specific time period
e Raise or lower the debt limit by a specific amount.

WHAT IS THE PROCESS?

The budget reconciliation process begins when reconciliation instructions are included in the
annual budget resolution. The instructions define which committees are being asked to
develop legislation, the date the legislation must be reported, the dollar amount of budgetary
change the legislation should address, and the time period over which the budgetary changes
should be measured. For example, the FY 2016 budget resolution included instructions for the
House Education and Workforce, Energy and Commerce, and Ways and Means Committees to
each report a measure by July 24, 2015 that would reduce the deficit by at least $1 billion each
between 2016-2025.

Only committees with jurisdiction over spending, revenues, or debt limits can be directed to
report reconciliation legislation. For example, only the House Ways & Means Committee could
report a reconciliation bill that impacts federal tax revenues. The Committees use the
parameters defined in the resolution to develop legislation. Once the legislation is complete,
the committees report the legislation, and it is considered by the House and Senate. ("

The reconciliation process is considered accelerated largely because of its special treatment
under Senate rules. Under normal Senate rules, there is no defined amount of time for debate
for each bill. 60 votes are required to end debate and move into an up or down vote on
legislation. This 60-vote requirement is also known as cloture. This means that any single
Senator can filibuster a bill - that is, speak on and on without end - to keep debate from ending
in order to prevent an up or down vote. Unless there are 60 votes to end debate (and a
filibuster), the legislation essentially dies without ever receiving a final vote. Although it's strictly
procedural, in political terms, a vote to end debate is often considered a vote in favor of the
legislation under consideration.

However, the Budget Act limits Senate debate on reconciliation measures to 20 hours -
including debate on any amendments - at which time debate automatically ends without the
need for cloture. Once the 20-hour debate period has ended, all other amendments are
considered under a process called "“vote-a-rama.” During “vote-a-rama,” amendments are
introduced and explained for a short amount of time and voting is limited to a 10-minute

period.

This means that achieving budgetary goals through budget reconciliation is advantageous in
the Senate because only 51 votes are needed for passage and the bills cannot be filibustered.
The U.S. Senate is currently made up of 52 Republicans and 48 Democrats. Under regular rules,
at least 9 Senate Democrats would need to vote to prevent a filibuster and end debate on any
ACA repeal measure, which - in political terms - would be the same as voting in favor of the
measure. Under budget reconciliation rules, Senate Republicans would not need any
Democrats’ votes to pass a reconciliation bill that repeals parts of the ACA.

In addition to time limits, the Senate operates under the Byrd Rule which places limits on the
subject matter of the reconciliation measure and any amendments. The Byrd Rule is discussed
in more detail below.

THE SYCAMORE INSTITUTE
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BYRD
RULE

The Byrd Rule limits
the scope of what
budget reconciliation
can be used to
change.

Any differences between the House and Senate-passed measures are usually resolved through
a conference committee. The same rules around extraneous provisions apply to the
conference report as well. The Senate limits conference report debate to 10 hours.

Once the same bill has been approved by the House and Senate, it is passed on to the
President. The President has a 10-day window (excluding Sundays) to sign the bill into law or
veto and return it to Congress. Congress can override the President’s veto with a two-thirds
supermajority vote. Historically, Congress has never successfully overridden the President’s
veto on a reconciliation measure.

FIGURE 1
Major Steps in the Budget Reconciliation Process

Annual budget resolution that includes reconciliation directives

Increase or decrease spending Increase or decrease revenues Raise or lower debt limit

A 4

Directives given to committee(s) with jurisdiction to make budgetary changes

Legislation developed Legislation reported

House reviews reported reconciliation measure

|¢

Limited to 1 or 3 hours of general debate Limited number of amendments presented

Senate reviews reported reconciliation measure

|¢

20 hours of general debate Byrd Rule in effect 51 votes to pass No filibustering

House and Senate resolve differences

|¢

Conference report developed Report signed by full House and Senate chambers

A 4

Presidential consideration

Veto can be overturned by two-t irds

Sign the bill into law or veto 10 -day window super majority vote

Source: The Sycamore Institute

WHAT CAN'T BE ADDRESSED THROUGH RECONCILIATION?

Reconciliation legislation cannot include "extraneous” provisions that are not relevant to the
goals of the reconciliation instructions. In 1985, Senator Robert C. Byrd noticed that many
reconciliation bills included extraneous provisions and proposed an amendment to protect the
reconciliation process. The amendment was adopted and became known as the Byrd Rule. A
provision is considered extraneous if: )
e It does not produce a change in expenditures or revenues.
e The net effect of the provisions reported by the committee fails to achieve the
reconciliation instructions.
e Itis outside the instructed committee’s jurisdiction.
e It produces changes in expenditures or revenues that are only incidental to the non-
budgetary components of the provision.
e It increases or decreases net expenditures or revenues during a fiscal year that is not
covered by the reconciliation instructions.
e Itrecommends changes to Social Security.

THE SYCAMORE INSTITUTE
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Under the Byrd Rule, a Senator can object to an extraneous provision in order to amend or
remove the provision.

It is important to note that the Byrd Rule only applies in the Senate. However, it also can be
invoked by a Senator during a conference report when the House and Senate are
compromising on a reconciliation bill.

HOW MANY BUDGET RECONCILIATION BILLS CAN BE PASSED FOR EACH
BUDGET RESOLUTION?

If a committee is instructed to achieve multiple goals (e.g. increase revenue and decrease
spending), the committee can respond with two separate pieces of legislation - one increasing
revenue and one decreasing spending - or achieve both goals with one piece of legislation. ")
The Senate interpretation of the Budget Act allows no more than three reconciliation bills for
each fiscal year's budget resolution. Each bill must address a different goal - one spending, one
revenues, and one debt limit. After the first reconciliation bill, any subsequent reconciliation
bills may not address the goals that were completed in the first bill.

HOW HAS IT BEEN USED IN THE PAST?

Budget reconciliation was first used in 1980. Over the years, reconciliation measures have been
used by both parties to make changes to a variety of programs such as federal civilian employee
pay, Medicare, Medicaid, unemployment insurance, TANF, and the Bush tax cuts in 2001 and
2003. ® In 2010, reconciliation was used to pass a handful of changes to the ACA, which
allowed the Senate-passed ACA to pass the House. In 2015, the Restoring Americans’
Healthcare Freedom Reconciliation Act of 2015 (H.R. 3762) was passed by Congress in
an effort to repeal many of the coverage-related provisions of the ACA. The bill originated
in the House, and the Senate added several more ACA repeal provisions to the legislation. The

reconciliation bill was passed by Congress but ultimately vetoed by President Barack Obama.
(9)

WHAT ACA PROVISIONS CAN BUDGET RECONCILIATION ADDRESS?
Because of the Byrd Rule, budget reconciliation cannot be used to repeal the entire
Affordable Care Act, but it can be used to eliminate some key provisions of the law. The
2015 reconciliation measure provides insight into how the ACA could largely be dismantled
through this process. The following are some of the provisions included in the 2015 measure
ultimately vetoed by the President: 1%

e Repeal of the individual mandate and penalty fee (which is considered a tax)

e Repeal of the employer mandate and tax penalty

e Repeal of premium tax credits and cost-sharing subsidies available in the health
insurance marketplaces

e Repeal of the optional Medicaid eligibility expansion for adults with income above
138% of federal poverty level

e Elimination of funding for the Prevention and Public Health Fund (PPHF)

e Repeal of several sources of federal revenue that were included in the ACA to offset
the costs of the insurance and Medicaid provisions (i.e. Hospital Insurance payroll tax
for high-income earners, surtax on high-income earners’ netinvestmentincome, annual
fees on health insurers and medical devices)

The majority of the provisions were set to go into effect in 2018, with two exceptions. The
individual and employer mandates were to be repealed immediately upon passage.

THE SYCAMORE INSTITUTE
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REPEAL

Because of the Byrd
Rule, budget
reconciliation cannot
be used to repeal the
entire Affordable
Care Act, but it can be
used to eliminate
some key provisions
of the law.
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If a similar budget reconciliation plan is passed in early 2017, the majority of the changes
would not go into effect until January 1, 2019. However, if the bill is similar to H.R 3762,
the repeal of the individual and employer mandates could go into effect immediately.

WHAT ACA PROVISIONS CAN'T BE ADDRESSED THROUGH BUDGET
RECONCILIATION?

Budget reconciliation can only be used to address budget-related issues. Therefore, many of
the popular provisions of the ACA will have to be addressed through the regular
legislative process. Here are some of the provisions that would still be in place once a budget
reconciliation bill is passed:

e Family coverage for children up to the age of 26

e Banning coverage denials for individuals with preexisting conditions

e Requirement for insurance companies to offer essential health benefits

e No annual dollar limits on yearly spending for covered benefits

¢ No cost sharing for preventative services

PARTING WORDS

The Affordable Care Act is a large, complex piece of legislation that has many moving parts.
Supporters are proud of its successes (even if imperfect), and opponents are eager to dismantle
it or at least remove the most offensive parts. The authors of the ACA wrote it so that each
provision is dependent on the presence of the other provisions. Using the budget reconciliation
process to dismantle key provisions of the ACA, while keeping other provisions intact, will
effectively make it difficult for the remaining provisions to function as intended. Due to this fact,
recent debate has centered on whether these reconciliation measures should be done alone
or passed in conjunction with a replacement plan. Decisions at the federal level will have an
impact on Tennessee's health insurance market, health care providers, and Tennesseans’
access to care. The next brief will discuss the potential impact of budget reconciliation and
implications for Tennessee.

The Sycamore Institute is an independent, nonpartisan
public policy center for Tennessee.

www.sycamoreinstituteTN.org
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BOTTOM LINE

Proponents and opponents of the Affordable Care Act (ACA) both agree that the law has some shortcomings. With a
new administration taking office in 2017, opponents of the law plan to use budget reconciliation to begin to reform the
individual health insurance market. H.R. 3672, a reconciliation bill passed by Congress but vetoed by President Obama
in 2015, offers the most insight into the type of reconciliation bill Republicans plan on passing. Enacting an H.R. 3762-
like measure to repeal key provisions of the ACA would change the individual health insurance market and potentially
affects 268,867 Tennesseans in the health insurance

Marketplace. The nonpartisan Congressional Budget = HEALTH INSURANCE MARKETS ARE COMPLICATED

Office notes that these types of changes will affect the and include many moving, interrelated pieces. Policy
number of uninsured people and the type of insurance decisions about them will have inevitable tradeoffs.

coverage that people will have. This brief discusses the This means that performing impact analysis is difficult
rationale for repealing and retaining key provisions and and imprecise, and the specific policy details matter.

the implications for Marketplace enrollees in Tennessee.
For a discussion of the budget reconciliation process, please see Part 1.

HOW WOULD AN H.R. 3762-LIKE MEASURE CHANGE THINGS?

No piece of legislation is perfect, and the Affordable Care Act(ACA)is no different. Some argue
that the ACA has expanded the federal government's power too much, increased taxes, failed
to control costs, and taken control away from patients and their families. ("’ Others will note that
the ACA has decreased the uninsured rate, made health care more affordable for many people,
and improved the health care system. @@ ® The U.S. health care system - including both the
268, 867 insurance market and the delivery system - still needs work, and there are ample opportunities
for improvement. Republican lawmakers believe that a budget reconciliation bill is a starting

point for reforming the health insurance system.
The number of

Tennesseans The repealed provisions included in H.R. 3672 impact the number of uninsured people and the
enrolled ina type of insurance coverage people will have. The nonpartisan Congressional Budget Office
Marketplace plan (CBO) estimated that H.R. 3762 would decrease deficits by about $474 billion over the 2016-

that are likely to
be impacted by a
budget
reconciliation bill.

2025 period. CBO also estimated it would increase the number of uninsured people relative to
current projections by 22 million - including 14 million fewer Medicaid or the Children’s Health
Insurance Program (CHIP) enrollees, 18 million fewer individual market enrollees, and 10
million more in employer based coverage.®
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ARGUMENTS YOU MAY BE HEARING FOR OR AGAINST REPEALING THESE PROVISIONS

ACA provision likely
to be impacted by
reconciliation...

Proponents of repeal
say...

Opponents of
repeal say...

Expected outcome ...

Individual mandate

¢ Requiring people to purchase
health insurance or a pay a
penalty is financially harmful to
some individuals and families. /)

e Purchasing health insurance is a
private choice, and the federal
government should not interfere.

e Young and healthy people are
being forced to subsidize care
for older and less healthy
people.

e Government
intervention helps
create broad risk pools
that make insurance
affordable for the

largest group of people.

Employer mandate

e More employers will offer
insurance without being
required to because people will
have fewer individual market and
Medicaid options.

* More employees will take up
employer-based coverage
because they do not have other
options.

e Employers will save money
because they do not have to pay
a penalty for not offering
insurance to their employees or
report to the IRS.

® 59% of Americans
receive insurance
through their
employers.

e The employer mandate
ensures that employers
continue to offer
coverage instead of
requiring people to
enter the subsidized
individual insurance
market. ®

e Fewer employer
coverage options will
result in increased
health care costs for
individuals and for the
federal government.

Premium tax credits
and cost-sharing
subsidies

e Tax credits and subsidies
increase the federal deficit.

e Tax credits discourage
recipients to work and make
more money because they do
not want to lose their eligibility.®

e Taxpayers are bearing the
burden of paying for the
subsidies.

e Lack of subsidies will
make health insurance
unaffordable for people
with poor health or
those with lower
incomes.

e Without subsidies, only
employer-based
coverage is given
preferential tax
treatment.

Medicaid expansion

e States have become more
heavily dependent upon the
federal government.

¢ Medicaid was intended to be a
safety net program and has
expanded beyond that original
intent. )

o States that did expand receive
more funding than states that did
not expand, which creates an
inequity among states.

¢ Medicaid is already
dysfunctional and more people
should not be added to it.

o Adults with low-
incomes are more likely
to work part-time or for
employers who do not
offer health insurance.

e Insurance is a key
requirement to access
needed care.

e States should receive
increased federal
funding to meet the
health care needs of
their population.

The CBO analysis of H.R. 3672 cited on the
previous page only estimated the impact on
the federal deficit and the number of
people with health insurance. CBO later
provided a more detailed analysis of the
impact of additional changes. They
included the provisions in H.R. 3672 and the
repeal of other ACA reforms like benefit
mandates and requirements to cover
people with pre-existing conditions. These
reforms cannot be repealed or changed in a
reconciliation bill. CBO estimates that the
combined impact of the repeal of these
reforms would include:

IN THE INDIVIDUAL HEALTH INSURANCE
MARKET...

e 14 million fewer individuals will be
covered.

* On average, plans will offer fewer
benefits, out-of-pocket costs will increase,
and premiums will decrease.

e More healthy people and fewer less
healthy people would be covered in the
individual market.

e Healthier people would have more
affordable insurance options.

e Less healthy people and low-income
individuals would have fewer affordable
insurance options.

e Some less healthy people may be denied
coverage.

e Insurance purchased in the individual
market would no longer receive favorable
tax treatment.

IN THE EMPLOYER-BASED MARKET....

e 10 million more individuals will be
covered.

e The total number of hours worked in the
U.S. may rise.

® Some employers will have reduced costs
because they no longer have to pay the
penalty for not offering insurance and they
do not have to use resources to report to
the Internal Revenue Service.

IN MEDICAID....
e 19 million fewer individuals will be
covered.

® Individuals no longer covered by
Medicaid may not be offered employer-
based coverage or be able to find
affordable coverage in the individual
market.

THE SYCAMORE INSTITUTE
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A WORD OF
CAUTION
This section is
intended to give an
idea about how
actions likely to be
taken in the coming
weeks may impact our
state. These
possible impacts are
focused on the
passage of an H.R.
3672-like measure
alone, and do not
account for any
additional policy
interventions that
might be taken at the
federal or state levels
in the months or years
that follow.

BUDGET RECONCILIATION AND ACA: IMPACT AND IMPLICATIONS FOR TENNESSEE

HOW WOULD AN H.R. 3672-LIKE MEASURE AFFECT TENNESSEANS?

Federal Republicans are looking to make further reforms to the health insurance market down
the road. However, in the absence of a replacement measure, the provisions included in last
year's reconciliation bill would impact Marketplace coverage in Tennessee both immediately
and in the longer-term.

FIGURE 1
2016 ACA Marketplace Enrollment

Y : 2 ~ ! |Marketplace Enrollees

T |100 to 2,500
‘ | I‘ |

2,500 to 5,000
Source: The Sycamore Institute’s analysis using data from the U.S. Department of Health and Human Services, Office of

5,000 to 7,500

7,500 to 10,000

10,000 to 12,500

12,500 or more:
the Assistant Secretary for Planning and Evaluation

WILL THE INDIVIDUAL MARKET CHANGE IMMEDIATELY?

The vetoed 2015 reconciliation bill immediately repealed the individual and employer
mandates. (19 Even in the short-term, healthy people who purchased insurance coverage
because of the mandate may have less incentive to stay in the market, while individuals with
more health needs would want to keep their coverage - particularly considering likely longer-
term impacts (below). Insurance companies may raise premiums to cover the increase in health
care costs for this less healthy mix of enrollees.

In the face of unpredictable enrollment (and costs), insurers could also decide not to offer
marketplace plans any longer. For example, Blue Cross Blue Shield of Tennessee (BCBST) left
the 2017 individual markets in Memphis, Nashville, and Knoxville. BCBST stated it has lost
almost $500 million on ACA plans because the individuals in the marketplace had more health
needs than they had anticipated. ' Interestingly, these three cities are located in counties with
the highest number of marketplace enrollees in the state.

WILL THERE BE LONGER-TERM MARKET CHANGES?

As the provisions eliminating premium and cost-sharing subsidies (see Figure 2) go into effect,
plans would become less affordable for enrollees and insurers may further recede from the
marketplaces. Some areas of the state would be more affected by the elimination of cost-
sharing subsidies than others. For example, 38% of Marketplace enrollees in Williamson County
receive cost-sharing subsidies, while 81% of Marketplace enrollees in Hancock County receive
cost-sharing subsidies.

Elimination of subsidies would increase the costs of coverage and cost-sharing for the nearly
230,000 Tennesseans that currently receive financial assistance through the Marketplace. As
these costs rise, the trend described above would continue as Tennesseans weigh the relative
value of having coverage and the impact on their pocketbook. Relatively healthier individuals
would continue to drop their Marketplace coverage as the costs outweigh the benefits -
pushing premiums higher as only the most costly enrollees remain. This is often referred to as
a health insurance death spiral.

THE SYCAMORE INSTITUTE



POLICY BRIEF

BUDGET RECONCILIATION AND ACA: IMPACT AND IMPLICATIONS FOR TENNESSEE

In fact, CBO's analysis on H.R. 3672 notes that its estimated impact on the number of uninsured
does not account for the changes that would occur if H.R. 3672 were passed alone without
some follow-up measure that addressed other parts of the ACA. In the absence of a
replacement plan, it notes, the uninsured population would likely be larger its estimate of 22
million. ®)

FIGURE 2
Percentage of Marketplace Enrollees Receiving Cost-Sharing Reduction
Subsidies

% receiving CSRs
13510 45

| _|45t055

L 551065
651075
7510 80

Source: The Sycamore Institute’s analysis using data from the U.S. Department of Health and Human Services, Office of
the Assistant Secretary for Planning and Evaluation

Insurers may also leave the market as individuals are less able to afford their premiums without
financial assistance and the

KEY FACTS ABOUT TENNESSEE'S MARKETPLACE pool of enrollees become

e During the 2016 open enrollment period, 268,867 increasingly unpredictable

Tennesseans enrolled in the health insurance and  have increasingly
Marketplace costlier health needs.

e 85%, or nearly 230,000 Tennesseans enrolling in Higher  premiums and
Marketplace coverage, received some assistance to fewer options for coverage
help cover the cost of their premiums and/or cost- would likely leave many
sharing (see Figure 2).(13) Tennesseans with tough

¢ Financial assistance reduced monthly premium costs decisions - drop coverage,
by an average of 74%. do without needed health

e Average monthly premium without a tax credit: care, or sacrifice other
$400 needs because of increased

o Average monthly premium with a tax credit: $104.11  spending on health care?

WHAT HAPPENS TO TENNESSEE’'S UNINSURED POPULATION?

Because of the instability outlined above, the reconciliation bill alone would increase the
uninsured population in Tennessee as individuals drop coverage because the individual
mandate no longer exists and health insurance premiums become increasingly unaffordable.

By 2019, it is estimated that the reconciliation bill would result in 526,000 Tennesseans
losing insurance relative to current projections - with the total uninsured population in
Tennessee increasing to 1,190,000 people.'?

To the extent that uninsured individuals are unable to directly pay for needed health care
services, having a greater number of uninsured Tennesseans would likely result in more
uncompensated care being provided by the state’s hospitals and providers. Last year's

THE SYCAMORE INSTITUTE
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reconciliation bill did not allocate any additional federal funding for uncompensated care
through Medicaid or Medicare. In the absence of increased funding for uncompensated care,
these costs will likely be financed by a combination of state and local governments and
providers (i.e. free and reduced price care).®

PARTING WORDS

Everyone can agree that all Americans need access to quality, timely, and affordable care.
However, the path to achieving that goal is less clear. A budget reconciliation bill alone would
change the individual insurance market in Tennessee with some areas of the state being
disproportionately affected. Given the possible short-term market instability that could result
from passing a reconciliation bill alone, would policymakers consider stopgap interventions?
Or could more concrete ideas about how to reform and replace the ACA be putin place quickly
enough to avert immediate impacts on Tennesseans? Policymakers and stakeholders should
consider these questions as they work to address the changing health care needs of
Tennesseans.

The Sycamore Institute is an independent, nonpartisan
public policy center for Tennessee.

www.sycamoreinstituteTN.org
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